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RESOLUTIONS PRESENTED TO JUDGE WHITFIELD 


TO 


HONORABLE J. B. WHITFIELD 
Justice of the Supreme Court of Florida 


WHEREAS the 15th day of February, 1934, marks 
the thirtieth anniversary of the commission of Hon- 
orable 

_JAMES B. WHITFIELD 
as a Justice of the Supreme Court of Florida, and 

WHEREAS his thirty years on that Court have 
been marked by the highest degree of faithful, loyal 
and efficient service to the people of the State of Flor- 
ida; and the decisions of JUDGE WHITFIELD have 
been characterized by an able, fearless and impartial 
exposition of the law to the end that the rights of liti- 
gants may be fully and fairly protected and his devo- 
tion to duty has endeared him to the people of this 
State and particularly to the members of the Bar: 

THEREFORE, BE IT RESOLVED—that the 
Jacksonville Bar Association does hereby extend to 
JUDGE WHITFIELD its regard and esteem and the 
wish and hope that he will long continue to fill the po- 
sition on the Court which he has for so many years 
graced with his presence. 


LOUIS KURZ, 
President. 

W. D. JONES, JR., W. GREGORY SMITH, 
Secretary. Treasurer. 


ELMER E. HAZARD, MARTIN H. LONG, W. J. 
SEARS, JR., Executive Committee. 


The Honorable James Bryan Whitfield on Feb- 
ruary 15, 1934, will have completed thirty years con- 
tinuous service as a justice of the Supreme Court of 
Florida. 

He was born in Wayne County, North Carolina. 
November 8, 1860, and in the course of his education 
attended the West Florida Seminary at Tallahassee. 


-He obtained his B. L. degree at the University of Vir- 


ginia in 1886, and was admitted to the Florida bar the 
same year. 

He was County Judge of Leon County 1888-1889, 
Clerk of the Supreme Court 1889-1897, State Treasurer 
1897-1903, Attorney General 1903-1904, and became a 
justice of the Supreme Court February 15, 1994. 

He has held the position of Chief Justice of that 
Court, has also been the Presiding Judge of each of its 
Divisions and is now Presiding Judge of Division B.- 

Justice Whitfield was eminently fitted for every 
part which he has taken in the public affairs of this 
State, and especially for the high judicial position he 
has occupied and honored so long. His superior and ex- 
ceedingly active ability; his extensive and precise 
knowledge of the fundamental principles of the law and 
of the many cases enunciating and applying them; his 
quick apprehension of their applicability to the facts of 
a case in hand; his constant good health, accompanied 
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by an unusual urge to work and accomplish; his in- 
nate sense of right and justice, all combined with the 
charm of an agreeable personality, a kind and gener- 
ous nature; the happy faculty of working agreeably 
with associates; the conscientious determination to de- 
cide the right as he sees it, and freedom and inde- 
pendence, all so necessary for judicial work, have made 
him in the estimation of the bar and our people, an 
ideal judge of whose accomplishments they are equally 
and justly proud. 

During his long judicial service Judge Whitfield 
has written many opinions deciding questions as mo- 
mentous as any which have ever confronted our State, 
and in every case such opinions stand as classics in our 
law reports and landmarks in our jurisprudence. 

The bar of the First Circuit sincerely and highly 
prizes and appreciates the invaluable work done by 
Judge Whitfield, for the State and for its jurisprud- 
ence, and feels that on the anniversary of his thirtieth 
year of service upon the Supreme bench.it should ex- 
press to him its appreciation; therefore 

BE IT RESOLVED by the Society of the Bar of 
the First Judicial Circuit that 

1. Its members felicitate Judge Whitfield unon at- 
taining the thirtieth anniversary of his service as a jus- 
tice of the highest court of the State, and wish for him 
and the people of the State many more years of useful 
service upon his part. 

2. They express to him their appreciation for the 
eminent services he has rendered and is now rendering ; 
for the unselfishness, promptness and fidelity to truth, 
justice and the right, which have always actuated and 
accompanied their rendition, and refer with pride to the 
many able opinions written by him published in the 
Reports of the Court. more durable than brass and 
marble, which are precious precedents to guide the iu- 
diciary in administering justice and in keeping the ship 
of state within constitutional bounds. 

3. They hope for Judge Whitfield the consolation 
and pleasure which comes from the knowledge of im- 
portant work well done and the gratitude of the great. 
State for whom it was done. 

4. That a copy of these resolutions be trans- 
mitted by the Secretary to Judge Whitfield with the 
best wishes of the bar of the First Circuit for his wel- 
fare and happiness. 

A TRUE COPY 
L. L. FABISINSKI. 
Adopted Feb. 14, 1934 Secretary. 

Judge James B. Whitfield will have served con- 
tinuously for thirty years on the Supreme Court of 
this state the 15th day of the present month. During 
that time he has displayed in a marked degree those 
sterling qualities that characterize a wise and upright 
judge and endear him to the members of his profession 


His tenure of office has never been seriously con- 
tested and has continued longer than most of the em- 
inent men who have sat on the Bench—longer in fact 
than any other except Judge R. F. Taylor—and from 
the beginning of his career his judicial, intellectual and 
moral qualities so naturally and admirably fitted him 
for the office that it would seem that his place on the 
Court was predestined. Each succeeding year of his 
service has added to his usefulness and made for a 
better appreciation of his work. 

His assiduous application and untiring industry m 
disposing of cases before the Court has been the won- 
der of his associates and others familiar with the long 
hours of arduous toil that he has devoted to the exact- 
ing duties of his position. 

His opinions are noteworthy for their clarity, rigid 
analysis and sound reasoning, and carry the assurance 
that any question passed upon him has been profoundly 
and conscientiously considered. In matters of vital im- 
portance before that tribunal, and particularly contro- 
versies involving interpretation of the Constitution, he 
has been a tower of strength. Being possessed in a re- 
markable degree of rare judgment, courage and com- 
mon sense. he has more than measured up to the re- 
sponsibilities of the office and discharged its duties in 
such manner as to win the regard of the people and the 
love and veneration of the profession. 

His life has been spent in Florida, with whose 
problems he is familiar as are few others, and his faith 
in its future has never been weakened by temporary 
backsets or diminished by the pessimism of others. 

But his contributions to the state are not limited 
to the able discharge of his judicial functions. He has 
always manifested a great interest in its affairs and 
given ungrudgingly of his time and talents to promot- 
ing its welfare, bringing harmony in the disputes of 
its leaders, and advocating wise and constructive meas- 
ures. His peculiar knowledge of the history and insti- 
tutions of the state, of the requirements and functions 
of government, have been invaluable aids to officials in 
shaping its policies and guiding its destinies. 

His high ideals, patriotism and experience have 


‘been translated in terms of real service to the state, for 


which his extreme loyalty is an inspiration to every 
good citizen. 

A just appraisal of his character would be incom- 
plete without reference to his kindly and unselfish na- 
ture and his consideration for others. The sympathetic 
advice and help he has always freely extended, par- 
ticularly to the younger members of the bar, will al- 
ways awaken sentiment of affection when his name is 
mentioned. It can be truly said that no man in Florida 
enjoys toa greater extent the respect and esteem of its 
citizens. 

In recording this tribute to his conspicuous service 
it is a great comfort to realize that he will continue his 
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work on the Court to which the greater part of his 
adult years have been dedicated. 

BE IT THEREFORE RESOLVED: 

By the Hillsborough County Bar Association, that 
its cordial greetings bé extended to Judge Whitfield on 
the occasion of his thirtieth anniversary on the Su- 
preme Court, and that its members take this means 
of expressing their gratitude for his splendid service 
to the state, and the hope that he may enjoy many 
years of health and happiness. 

RESOLVED FURTHER: That as a mark of our 
sincere regard a committee be appointed by the Pres- 
ident of this Association to personally deliver a copy 
of these resolutions to Judge Whitfield; that a copy be 
submitted to the Clerk of the Supreme Court of Florida, 
with the request that it be inscribed in the records 
thereof; that a copy also be inscribed on the minutes 
of this Association; and that at the appropriate time 
a copy be sent to the press for publication. 

WE HEREBY CERTIFY that the foregoing is a 
true and correct copy of a Resolution unanimously 
adopted at a meeting of the Hillsborough County Bar 
Association held in Tampa, Florida, on the 9th day of 
February, 1934. 

IN WITNESS WHEREOF, we, the undersigned, 
President and Secretary, respectively, of the Hillsbor- 
ough County Bar Association, have hereunto set our 
hands this 13th day of February, 1934. 

H. J. BAYA, 

President, Hillsborough County Bar Association. 
EK. W. MONROSE. JR., 

Secretary, Hillsborough County Bar Association. 


WHEREAS on February 15, 1934, the Honorable 
J.B. WHITFIELD will have completed thirty years of 
service to the people of the State of Florida, as a mem- 
ber of the Supreme Court of Florida; and 

WHEREAS during the period over which Judge 
Whitfield has been a member of the Court, the State 
of Florida has greatly increased in population, industry 
and wealth, and has come to the forefront as one of 
the great States of the American Union; and 

WHEREAS during such period of development 
and growth the Supreme Court of the State has aided 
in its expansion by wise interpretation of the consti- 
tution and acts of the Legislature, and by utilizing the 
rules of the common law to meet changing conditions 
and to assist in the progress of the State under present 
day influences; and 

WHEREAS over the period of the past thirty 
years the high integrity, natural simplicity, keen sense 
of justice and great devotion to public duty which has 
characterized every act of Judge Whitfield has greatly 
contributed to and influenced the decisions of the Su- 
preme Court of the State, and have made their indelible 


imprint upon the Judicial History of the State of Flor- 
ida; 

NOW, THEREFORE, on the occasion of the ob- 
servance of the completion of thirty years of service of 
Judge Whitfield as a member of the Supreme Court of 
Florida, BE IT RESOLVED by the members of the 
Bar of the Twelfth Circuit of the State of Florida; 

1. That the aid and assistance rendered by Judge 
Whitfield to the individual members of this Bar over 
the past years has been of great value in the adminis- 
tration of Justice and is highly appreciated; 

2. That the service rendered by Judge Whitfield to 
the State of Florida has been and is an inspiration to 
all the members of this Bar towards higher endeavors: 

3. That the members of this Bar express the hope 
that the great service of Judge Whitfield on the Su- 
preme Court may continue for many years to come: 

4. That the members of this Bar do inscribe this 
scroll and that the same be presented to the Honorable 
J. B. Whitfield, as a small evidence of their regard and 
affection for him. 

Dated at Fort Myers, Florida, February 14, 1934. 
David E. Ward, 

County Judge 
Jim C. Clements 
Allen Clements 
W. M. Sheppard 
L. Y. Redwine 
E. Dixie Beggs 
F. E. Starnes 
Guy M. Strayhorn 
Geo. W. Whitehurst, 

Circuit Judge 
R. E. Kurtz 
Wm. J. Wood 
George D. Presson 
Cyrus Q. Stewart 
R. Percy Jones 
Frank C. Alderman 
J. A. Franklin 
R. A. Henderson, Jr. 
E. M. Magaha 
J. B. Conyers 
Thos. W. Butler 


AN APPRECIATION 
of 
the long and useful service rendered the State of 
Florida by 
HON. JAMES B. WHITFIELD 

as Justice of the Supreme Court of Florida, as in other 
official positions sustaining the integrity of the State, 
the sanctity of its Courts and the honor of the Legal 
Profession this testimonial is dedicated by the mem- 
bers of the Bar of Lake County on the occasion of the 
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thirtieth anniversary of his elevation to the Bench of 
the Supreme Court of Florida. 

Tavares, Florida, February 15th, A. D. 1934. 

J. B. Gaines 

Henry W. Bishop 

H. C. Duncan 

J. W. Hunter 

W. M. Kennedy 

T. G. Futch 

J. C. B. Koonce 

R. P. Hamlin 

W. T. Hall 

Geo. F. Westbrook 

Jeff Wood 

D. M. Buie 

C. E. Duncan 

Harry P. Johnson 

Jim M. Sellar 

T. C. Cork 

J. M. Austin 

H. C. Collins 

C. Roger Wells 

P. C. Gorman 

A. S. Herlong, Jr. 

C. Harold Hippler 

W. F. Robinson 

Thos. C. Cooley 

W. Herbert Messer 

S. C. Peacock 

W. B. Hunter 

Z. D. Giles 

-Chas. Z. Osborne 

E. H. Wilkerson 

Frank W. Stebbins 

Irving F. Morse 

Clayton J. Weir 

Henry W. Pringle 
RESOLUTION 

BE IT RESOLVED by the POLK COUNTY BAR 
ASSOCIATION, in a meeting assembled, that the fol- 
lowing Resolution be adopted by the Association, and 
that a copy thereof be forwarded to Honorable J. B. 
Whitfield, Justice of the Supreme Court of the State 
of Florida, to-wit: 

WHEREAS Justice J. B. Whitfield has served 
long and honorably on the bench of the Supreme Court 
of the State of Florida, to-wit: thirty (30) years, and, 

WHEREAS during all of this period of time he 
has given willingly and unreservedly of his time to the 
many questions presented to the Court for decision 
during his several terms on the bench, and has at all 
times shown that keen legal insight coupled with ab- 
solute impartiality to parties litigant so much to be de- 
sired in a Judge, and has at all times decided all ques- 
tions in strict accordance with the Constitution and 
precedent. 


NOW, THEREFORE, THIS POLK COUNTY BAR 
ASSOCIATION does hereby adopt this Resolution ex- 
pressing its gratitude and appreciation for the thirty 
(30) years of service rendered the State of Florida by 
Justice Whitfield and at the same time extending to 
him our congratulation that he has been able to do su 
and expressing our heart felt wish that he will con- 
tinue to serve in this capacity for many years yet to 
come. 

Resolution was unanimously adopted and the Sec- 
retary of the Association was directed to see that a 
copy of this Resolution was presented to Judge Whit- 
field on February 15, 1934. 

Dated at Winter Haven, Florida, this 29th day of 
January, A. D. 1934. 

A. SUMMERLIN. 
President Polk County Bar Association. 
ATTEST: 
ERNEST C. WIMBERLY, 
Secretary Polk County Bar Association. 


RESOLUTIONS OF THE BROOKSVILLE 
BAR ASSOCIATION 

WHEREAS, on the 15th day of February, A. D. 
1934, the Honorable James B. Whitfield will have 
served as Justice of the Florida Supreme Court for a 
period of thirty years, and 

WHEREAS, the services rendered by the Honor- 
able James B. Whitfield, as Justice of the Supreme 
Court have been such as to lend dignity and prestige 
to our Supreme Court and make its decisions respected 
by the judiciary of sister states, and 

WHEREAS, the integrity and courage as well as 
the logical and scholarly thought exemplified by the 
Honorable James B. Whitfield will ever remain the 
source of pride both to the Bar and the citizenry of our 
state and nation, 

THEREFORE, BE IT NOW RESOLVED, That 
the Brooksville Bar Association jointly and severally 
extend to the Honorable James B. Whitfield on this oc- 
casion, our deepest appreciation of his long, faithful, 
able and untiring service as Justice of the Florida Su- 
preme Court and our best wishes for a continued serv- 
ice and a long, happy and prosperous life. 

BE IT FURTHER RESOLVED That a copy of 
these Resolutions be furnished the press, including the 
State Bar Journal, and that Honorable Giles Patter- 
son, President of the State Bar Association, be special- 
ly delegated to present these Resolutions in person, to 
the Honorable James B. Whitfield at Tallahassee, on 
the 15th day of February, A. D. 1934. 

Approved, 
BROOKSVILLE BAR ASSOCIATION, 
By LEON WHITEHURST, President. 


Attest: 
D. M. JOHNSON, Secretary. 
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“AN APPRECIATION” 

The St. Petersburg Bar Association pays this trib- 
ute to the Honorable James B. Whitfield on the oc- 
casion of his completing thirty years’ service as a Jus- 
tice of the Supreme Court of Florida. 

Justice James B. Whitfield has served as a:mem- 
ber of the Supreme Court of Florida for thirty years. 
That simple fact, when calmly considered, is startling 
in its significance. For thirty years this man has sat in 
judgment upon the problems of his fellowman, and 
while he has judged them he has all the while held 
their respect and confidence. 

All during these years he has been courageous 
and he has been just. He has at all times maintained 
the dignity and majesty of his high office. He has ad- 
hered always to the principles of right, and although of 
a truly sympathetic nature, he has never confused 
sympathy with justice. A diligent, painstaking student 
of the law and of the history of its development, he 
has ever been mindful of changing eras, and he has 
been prompt to apply understandingly eternal prin- 
ciples to new conditions. 

For a generation Judge Whitfield, by the clearness 
of his thinking and the force of his reasoning, has 
written sound law into the records of the State and 
of the Nation. 

It is entirely fitting that the Bar of this State 
should take due notice and pay a just tribute to this 
distinguished citizen who for so long a time has ren- 
dered such outstanding service to society. 

We, therefore, the members of the St. Peters- 
burg Bar Association, in regular session assembled, do 
in this manner declare our profound appreciation of 
the life and works of this great man who, during these 
years of his honored and distinguished service as a 
Justice of the Supreme Court of the State of Florida, 
has added honor to his profession and has typified the 
higher ideals of life. We wish for him many additional 
years of such service, and we hope that a full measure 
of the time which is still before him for useful accomp- 
lishment, may be dedicated to the same high duty 
which he has so ably and courageously performed in the 
past. 

We order that the original of this appreciation be 
made a part of the permanent records of the St. Peters- 
burg Bar Association, and that a certified copy hereof 
be sent to Judge Whitfield. 

This the 7th day of February, A. D. 1934. 


ST. PETERSBURG BAR ASSOCIATION. 
By: ERLE B. ASKEW, President. 
ATTEST: 
LAURENCE D. CHILDS, Secretary. 
Introduced by: C. I. CAREY. 
Seconded by: JOHN D. HARRIS. 
Unanimously carried. 


TELEGRAM 
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VERO BEACH FLO 
Hon. GILES J. PATTERSON 
CARE SUPREME COURT TALLAHASSEE FLO 


ON MY OWN BEHALF AS WELL AS THAT OF 
THE ASSOCIATION I REPRESENT PLEASE 
EXTEND TO JUSTICE J B WHITFIELD OUR 
FELICITATIONS TO HIM ON THE ANNIVERSARY 
OF HIS COMPLETION OF THIRTY YEARS OF 
SERVICE ON THE SUPREME COURT OF FLORIDA 
STOP PLEASE ASSURE HIM THAT THE MEM- 
BERS OF OUR BAR DELIGHT TO JOIN WITH 
OTHER MEMBERS OF THE BAR OF THE STATE 
IN DOING HONOR TO HIM ON THIS OCCASION 
AND THAT WE REGARD HIM AS THE PERSONI- 
FICATION OF ALL THAT A REAL JUDGE 
SHOULD BE AND WE CONSIDER THAT IT HAS 
BEEN A HAPPY PRIVILEGE FGR THE PEOPLE 
OF FLORIDA TO HAVE BEEN HONORED BY HIS 
THIRTY YEARS OF FAITHFUL YEARS OF 
SERVICE IN THIS HIGH POSITION AND MAY 
WE EXPRESS TO HIM OUR SINCERE WISH FOR 
MANY MORE YEARS OF CONTINUED AND USE- 
FUL SERVICE TO THE PEOPLE OF A STATE 
WHO LOVE HIM SO WELL 


JAMES T VOCELLE PRES 21ST 
JUDICIAL CIRCUIT BAR 
ASSOCIATION 


RESOLUTION 
WHEREAS, the Honorable James B. Whitfield, 
now Presiding Justice of Division B of the Supreme 


-Court of Florida, was appointed a Justice of the Su- 


preme Court and assumed the duties of that high of- 
fice on February 15, 1904, and was thereafter elected 
and re-elected for each successive term and served con- 
tinuously as Associate Justice, Chief Justice and Pre- 
siding Justice, respectively, with high honor to him- 
self and to the Court of which he is a member for the 
period of thirty years; and 

WHEREAS, during his long period of service 
upon the Bench of the Florida Supreme Court he has 
been recognized as one of the most eminent jurists, 
not for his legal learning and very keen perception of 
the principles of constitutional law and his profound 
application of the same in litigated causes before the 
Court and in Advisory Opinions, alone, but for his em- 
inent ideals of personal integrity and nobility of citi- 
zenship; and, 

WHEREAS, the bench and bar of the State have 
been helpfully guided by the profound and enlighten- 
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ing opinions from time to time so ably written by this 
distinguished jurist for the Florida Supreme Court, 
and the value of his services to the State is inestimable ; 

THEREFORE, Be it Resolved by the Bar Associa- 
tion of the Third Circuit of Florida, in special session 
assembled, 


First: That the members of the Bar of the 
Third Circuit rejoice with the Bench and Bar of 
the State of Florida in the long, valuable and hon- 
orable service of the Honorable James B. Whit- 
field, as a Justice of the Supreme Court of Flor- 
ida; and that it is a most sincere pleasure, as it 
is a sacred privilege, for us to join in extending 
felicitations to him who has served the State so 
honorably and so well these thirty years; and 

Second: That in expressing to Justice Whit- 
field our grateful appreciation for his noble serv- 
ice to the Bar and to the people of the State these 
years, we extend to him our sincere good wishes 
for a continued long, useful and happy period of 
service in which he has been most devoted. 

W. T. HENDRY, 
President Third Circuit 
Bar Association. 


RESOLUTION 


WHEREAS the Honorable J. B. Whitfield was, on 
February 15, A. D. 1904, elevated to the Supreme 
Court Bench of the State of Florida, and has since con- 
tinuously served ably and well as Justice and as Chief 
Justice of our Supreme Court, and 

WHEREAS, on February 15, A. D. 1934, he will 
have completed thirty years of conscientious and note- 
worthy service to the people of this State and to the 
bar as Judge of our highest appellate Court, and 

WHEREAS his exemplary life and outstanding 
legal ability, his constant devotion to duty and his pa- 
tient and courteous demeanor have elicited the pro- 
found respect and admiration of both bench and bar, 
and of the people of this State, 

Now therefore BE IT RESOLVED that the Tam- 
va Bar Association hereby take this means of felici- 
tating Mr. Justice J. B. Whitfield upon his long and 
faithful service as Justice and as Chief Justice of our 
Supreme Court of Florida, and we hereby express to 
him our heart-felt appreciation for the outstanding 
service he has rendered in the administration of jus- 
tice throughout these years, and for his inspiring ex- 
ample of loyal and patriotic effort in the up-building 
of this State; and we do hereby extend to him our sin- 
cere congratulations upon this anniversary of his ele- 
vation to the bench and wish for him many more years 
of useful service. 


Be it further RESOLVED that this Resolution be 
presented to Mr. Justice Whitfield at Tallahassee, 
Florida, on February 15, A. D. 1934, that the same be 
spread on the minutes of this Association, and that a 
copy thereof be given to the press after February 15, 
1934. - 

Adopted in regular meeting of the Tampa Bar As- 
sociation, held at Tampa, Hillsborough County, Flor- 
ida, on February 18th, A. D. 1934. 

MILTON L. YEATS, 

President Tampa Bar Association. 
ATTEST: 

BURTON G. HENSON, 

Secretary. 


(SEAL) 


Whereas, Justice J. B. Whitfield of the Supreme 
Court of the State of Florida, will on February 15, 
1934, complete a term of thirty years of honorable, ef- 
ficient and continuous service for the State of Florida 
as Justice of the Supreme Court; and, 

Whereas, there has been manifest in him through- 
out the period of his long service marked legal and ju- 
dicial ability, intense interest in and devotion to duty, 
and faithful, untiring and continuous service which 
has contributed largely in establishing for the highest 
tribunal of our State that high standard which the Su- 
preme Court of Florida has attained; and 

Whereas, we, the members of the Panama City 
Bar Association, greatly admire the high integrity, the 
devotion to duty, the marked ability manifested in and 
demonstrated by the long term of service of Justice 
Whitfield, and desire to express to him our apprecia- 
tion of his fidelity and great contribution to the peo- 
ple of our State and to the standing of our Supreme 
Court 

Be It Resolved by the members of the Ranama 
City Bar Association that there be and is hereby ex- 
tended to Justice J. B. Whitfield, of the Florida Su- 
preme Court, our most heart-felt thanks and apprecia- 
tion for his able and faithful service and our best wish- 
es that his future years may be filled with health and 
happiness, and that the principles of justice dominant 
in his life and ably expressed in his numerous opinions 
rendered for the Court be an inspiration to us and all 
our fellows to give that same class of public service in 
our profession. 


IRA A. HUTCHISON BROWNE 


F. S. 
J. M. SAPP C. R. MATHIS, SR. 
THOMAS SALE J. ED STOKES 
ROBERT MATHIS, JR. A.M. DOUGLAS 
JOSEPH W. BAILEY H. P. SAPP 
PHILIP A. ROLL B. T. COLEMAN 
J.G. MATHIS H. L. STEWART 
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On this, the completion of thirty years service as 
Justice and Chief Justice of the Supreme Court of Flor- 
ida, we, the members of the bar of Orange County, 
tender you our sincere congratulations. 

May we be permitted to say that the entire State 
has profited by your wise and just exposition and in- 
terpretation of the law, and its legal history enriched 
by the clarity of your opinions. 

In token of our appreciation, we hereunto sub- 
scribe our names. 

February 15, A. D. 1934. 

E. W. Davis 

Robert C. Davis. 
Edward K. Goethe 
Maxwell R. Bien 

H. T. P’Pool 

C. P. Dickinson 

W. K. Whitfield, Jr. 
Malcom B. Sterratt 
T. Picton Warlow 
H. M. Voorhis 

Joe Akerman 
Warren B. Parks 

H. W. Wallace 

W. A. Pattishall 
Frank A. Smith 
John J. Murray 
William H. Dial 

E. L. Miller 

O. Raymond Ellars 
Merton S. Harrell 
H. N. Roth 

J. Walter Hall 
Cushman Radebaugh 
Campbell Thomal 
John G. Baker 

Giles F. Lewis 
Homer W. Wright 
A. E. Carpenter 

R. F. Maguire 
Allison E. Palmer 

J. B. Murrow 

W. E. Winderweedle 
C. S. Gridley 

B. A. Cox 

Joseph H. Jones 
Herschel O. Moats 
E. S. Bridges 

Victor Hutchins 
Claude L. Gray 

S. J. Stiggins 

W. T. Davis 
Howard G. Livingston 
Otis B. Radebaugh, Jr. 


H. B. S. Hammond 
W. K. Whitfield 

H. Irwin Wells 

G. B. Fishback 

C. E. Lemire 

Carl T. Pleus 
Addison L. Williams 
J. Walker Hogan 
J. N. Hutchins 
John G. Simms 

Joe Scott Kirton 
Robert L. Hodges 
Gladstone Kohloss 
Paul Beckett 

R. Paul Harrell 
Wallace E. Davis 
Robert L. Williams 


Leroy B. Giles 


G. M. Sherman 

J. J. Dickinson 

C. O. Andrews 

G. Wayne Gray 

T. P. Warlow, Jr. 
Jack Hays 

M. W. Wells 
Perine P. Swann 
Clark W. Jennings 
Edward L. Bridges 
William N. Ellis 
George P. Garrett 
Webber B. Haines 
J. R. Wells 

George B. Carter 
Brantley Burcham 
Hope Strong 
Shelby G. Gaskin 
Hugh Akerman 

S. E. Durrance 
Wm. Beardall 
Albert Lussier 
Thomas Gruney 

A. T. Mackay 

W. M. Murphy 
W. F. Anderson 
Troy C. Musselwhite 
Chauncey A. Boyer 
W. L. Tilden 
Lester A. Harris 
John H. Wahl 
Fred R. Baisden 

B. Arthur Gregory 
H. F. Mohr 

W. H. Poe 
Eldridge Hart 
Herbert W. Miller 
J. F. Burrow 
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CONGRESS VOTES TO CURTAIL JURISDICTION OF FEDERAL COURTS 
By HERBERT U. FEIBELMAN, Miami, Fla. 


By the action of the United States Senate on May 
10, 1934, in accepting an amendment proposed by the 
House, Senate Bill No. 782, the so-called Johnson Bill, 
amending Section 24 of the Judicial Code and curtail- 
ing the jurisdiction of Federal courts, was passed. As 
finally enacted, the bill provides :— 

“That the first paragraph of section 24 of the 
Judicial Code, as amended, is amended by adding 
at the end thereof the following: ‘Norwithstand- 
ing the foregoing provisions of this paragraph, no 
district court shall have jurisdiction of any suit to 
enjoin, suspend, or restrain the enforcement, oper- 
ation, or execution of any order of an administra- 
tive board or commission of a State, or any rate- 
making body of any political subdivision thereof, 
or to enjoin, suspend, or restrain any action in 
compliance with any such order, where jurisdic- 
tion is based solely upon the ground of diversity 
of citizenship, or the repugnance of such order to 
the Constitution of the United States, where such 
order (1) affects rates chargeable by a_ public 
utility, (2) does not interfere with interstate 
commerce, and (38) has been made after reason- 
able notice and hearing, and where a plain, speedy, 
and efficient remedy may be had at law or in 
equity in the courts of such State.’ 

“Sec. 2. The provisions of this Act shall not 
affect suits commenced in the district courts, 
either originally or by removal, prior to its pass- 
age; and all such suits shall be continued, pro- 
ceedings therein had, appeals therein taken, and 
judgments therein rendered, in the same manner 
and with the same effect as if this Act had not 
been passed.” 

During the previous session of the present Con- 
gress, Senator Norris introduced a bill to deprive the 
Federal courts of all jurisdiction, upon the sole ground 
of diversity of citizenship. This bill has not yet been 
re-introduced in the present session. 

The debate in the Senate in behalf of the bill was 
led by Senator Johnson and Senator Norris. It was 
charged that in many notorious instances the public 
had been severely penalized by the delay and expense 
of litigation invoked by public utilities to prevent the 
imposition of rates which had been fixed by commis- 
sions and other rate-making bodies in the several 
states, and the utilities, in order to obtain the benefit 
of Federal jurisdiction, and for the avowed purpose of 
overriding the power of the state rate-making bodies, 
had incorporated in other jurisdictions, although their 
primary holdings and operations were in the states in 
which the rates had been fixed. Instances were cited 


to show that the public had been forced to expend tre- 
mendous sums of money in the effort to sustain the 
rates fixed by their representatives. The argument 
was made that at this time, in fact, no just reason ex- 
isted for Federal courts having the right to try cases 
upon the sole ground of diversity of citizenship. In 
the majority report of the Judiciary Committee, pre- 
pared by Senator Norris, he explained why diversity 
of citizenship, as a ground for jurisdiction, had orig- 
inally been conferred upon the Federal courts. Said 
Senator Norris :— 

“At the time of the adoption of the Constitu- 
tion there were undoubtedly jealousies existing 
between the several States. It must be remem- 
bered that at that time every State was supreme 
and entirely independent. Each State, at the con- 
clusion of the Revolutionary War, was an inde- 
pendent nation. When the Constitution was 
adopted, Federal courts were established. The 
jealousies in some instances, in that day, were 
quite pronounced, and in order to meet that con- 
dition it was provided in the Constitution that 
Congress should have the right to give to Federal 
courts the authority to try cases in which the dis- 
pute ‘is between citizens of different States’. It 
was believed then that such a provision was neces- 
sary in order to give the citizen of one State com- 
plete justice when he became involved in a legal 
dispute in another State. Whatever reason ex- 
isted at that time for such a provision of law has 
long since passed away.” 

The report quotes a number of authorities, in- 
cluding Professor Felix Frankfurter, of Harvard Law 
School, now remembered as a member of the famous 
“brain trust’, who, in an article published some years 
ago, argued that jurisdiction upon the sole ground of 
diversity of citizenship did not work for justice, but 
in fact created ‘‘a double system of conflicting laws in 


_the same state’, and thus needless expense and delay 


in litigation was imposed by a select class, rich and 
powerful enough to equip itself for Federal jurisdic- 
tion. 

Senator Johnson, in supporting the bill, alluded to 
the fact that in January, 1930, President Roosevelt, 
then Governor of the State of New York, in a message 
to the New York Legislature, referred to a recent de- 
cision in the Federal court in the Southern District of 
New York, which permitted the New York Telephone 
Company drastically to raise its telephone rates, and 
drew this lesson from the decision :— 

“It means that hearings and trials which 
rightfully should be held before our public service 
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commission or before 
scratch of the pen, transferred to a special mas- 


State courts are, by a 
ter appointed by the Federal court. The State 
regulatory body * * * is laughed at by the utility 
seeking refuge with a special master who is un- 
equipped by experience and training, as well as by 
staff and assistants, to pursue that searching in- 
quiry into the claims of the company which the 
consuming public is entitled to demand. The spe- 
cial master becomes the rate maker; the public 
service commission becomes a mere legal fantasy. 

“This power of the Federal court must be 
abrogated.” 

Debate in opposition to the bill was led by Sen- 
ator Austin and Senator Hebert. Briefs supplied by 
the American Telephone & Telegraph Co. and other 
corporations interested were cited. According to Sen- 
ator Austin, jurisdiction on the ground of diversity of 
citizenship was really inherent in the Federal courts, 
which “had been compelled to entertain jurisdiction in 
suits of this character because the states did not pro- 
vide adequate legal remedies through their own 
courts”. Senator Austin summarized his argument 
with these objections— 

That the bill is discriminatory; that it is a 
step toward the abolition of Federal courts; that 
it is unnecessary if a stay of the order complained 
of is granted by State courts; that states which 
choose to surrender the protection of Federal jur- 
isdiction may do so by passing a stay order in 
such cases; that the bill can result in a denial of 
a review of the facts found by the State courts; 
that pending litigation, a confiscatory order could 
destroy private property because of a lack of stay; 
that a stay should be provided to do justice to all 
parties in interest; that the bill puts in hazard 
the workman’s job and tends to destroy private 


ownership and establish public ownership of utili- 

ties; that it reduces the sovereign power of the 

Federal Government to interpret and enforce the 

Federal Constitution and laws, and lastly, that it 

abolishes an essential part of the judicial power 

now possessed by the Federal courts, which is an 
essential part of the sovereignty of the Nation. 

On April 10, 1934, the Committee on the Judiciary 
of the House, through Representative Lewis of Colo- 
rado submitted its report, which was approved by a 
narrow vote of the committee. The matter was con- 
sidered by the House on May 9, and the House resolved 
itself in the Committee of the Whole House, in order 
that the Lewis amendment and the Johnson Bill might 
both be considered. Space is not available to give at 
length the contents of the Lewis amendment. The de- 
bate was extensive and in instances party lines were 
broken down. The chairman of the committee, Con- 
gressman Sumners, was one of those to favor the 
Johnson Bill. It was opposed vigorously by the bril- 
liant Congressman, Mr. James M. Beck, former Solici- 
tor General of the United States. Congressman Lewis, 
inspeaking for his amendment, ventured that through 
the adoption of the same two evils would be avoided :— 

“First, permitting the utility to speculate 
upon what may appear to be the favorable or un- 
favorable attitude of a State court and of a Fed- 
eral court and of not requiring it to be bound by 
its election of tribunals. Second, in not requiring 
the trial in the United States to be upon the evi- 
dence adduced before the State administrative 
board or commission. Both these evils arise from 
defects in the Federal procedure.” 

As this is written, the bill now goes to the Presi- 
dent for his signature. It was strongly advocated by 
forty governors and members of many public service 
commissions and rate-making bodies. 
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THE TRIPARTITE ASPECT OF OUR FEDERAL COURTS 


Copy of Address Delivered by Burton G. Henson, of t he District of Columbia and Florida Bars on the 13th 
Day of March, 1934, Before the Tampa Bar Association 


FELLOW MEMBERS OF THE TAMPA BAR AS- 

SOCIATION, AND VISITORS :— 

Every good lecture or sermon must have a text. 
The text that I have chosen this evening is “The 
Tripartite Aspect of our Federal Courts.” I desire to 
express my personal opinions in connection with cer- 
tain nisi prius and appellate practices and recommend 
certain changes in existing law. I wish to announce 
at the outset that I hope that this discourse may be 
termed by a goodly portion of my listeners, a construc- 
tive criticism. 

I assure you Gentlemen of the Bar that your 
Speaker, or any other member of the Bar, who shrinks 
from criticism to the extent of neglecting to express 
publicly his disapproval of existing wrongs is not 
worthy to continue as a member of the Bar and ought 
to immediately take up another profession. 

If you will read the case, U.S. vs. Coll, 8 Fed. (2) 
29, you will note that the Circuit Court of Appeals 
for the First Circuit in the early years of my practice 
some what severely criticized me for my ambition to 
extend the power of constructive contempt by Federal 
Courts over the citizen. The willingness to defend an 
institution carries with it that concomitant license to 
criticize. It is said that people are generally prone to 
at times become more abusive of those persons and in- 
stitutions of which they are most fond. That is one 
of those inexplicable anomalies of nature. 

Like that inventive genius, Odysseus, preparing 
his venture into the cave of the Cyclops, perhaps it 
would be well if your Speaker prepared a means of es- 
cape from the impending les majeste. It was Odys- 
seus, Gentlemen, who not only attacked but made love 
to the enchantress, Circe. You remember that lady 
was also the weakness of Zeus in all his power over 
heaven and earth. Odysseus first threatened that fair 
goddess with his spear and compelled her to restore his 
companions from swine and she afterwards bore Odys- 
seus two sons. 

To sell an idea, or patent medicine, one must first 
qualify in the presence of his audience. For four 
years in two Law Universities I was so fortunate as 
to sit as a pupil under the tutelage of two Justices of 
a United States Court of Appeals; three United States 
District Judges and three Professors who have since 
been elevated to the Federal Bench. Furthermore, I 
have practiced law in three different Circuits, includ- 
ing the District of Columbia, and I think I can qualify 
on the subject of “idiosyncrasies of Federal Judges”. 
My first jury trial, outside of a Moot Court, was pre- 
sided over by the late United States Justice Hoehling, 


who had formerly been my Professor. Long will I re- 
member that eventful ordeal, but the kindness and 
consideration of my old Professor sitting there in his 
robes of black, will ever endear me to the belief that 
Federal Judges can really be human when they want 
to be. It is more often the system which causes some 
Federal Judges to become cynics and almighty dis- 
pensers of justice rather than any general inclination 
to be contrary or contemptous. 

My diagnosis is that the public has allowed the 
Federal Judiciary to assume too much unnecessary 
and over-burdensome work and responsibilities. There 
is no good reason why a District Judge should be less 
democratic than a Circuit or District Judge of the 
State. Laws have been passed in every State of the 
Union which deprives State Judges of arbitrary power. 
Their election now and then is a salutary inducement 
for them to continue to be considerate and appreciative 
of the rights of the Bar and the Public which they 
serve. But hardly a single Act has been passed curb- 
ing or depriving the Federal Judiciary of a single pre- 
rogative or assumed jurisdiction exercised by the 
Judges of the Crown prior to the Fourth day of July, 
1776. There are a few minor exceptions to this rather 
general statement,—the most notable being the recent 
legislation depriving the Federal Courts of jurisdiction 
to enjoin working people from collectively demanding 
improved working conditions by strikes and boycotts. 

The lawyer is really a part of the court. It was 
intended that the lawyers should be the principal 
actors in that show. Why do we then refer to the 
Judge as “The Court”? Just an old Spanish custom; 
not a truism. 

In general I want to say that I have a very high 
regard for the entire Federal Judiciary System. For 
the want of a better phrase let me say that the Fed- 
eral Courts were my first judicial loves. I, therefore, 


- stand here to defend the overworked and overburdened 


District Judges of the United States Courts. They 
have willingly and patriotically allowed themselves to 
be imposed upon. The very power which they have 
allowed to be drawn to them as a magnet, or thrust 
on or at them, has become to them a poison nectar. 
The nearest simile or comparison to their present 
plight is that of poor Atlas, whom the good but some- 
times cruel and powerful god Zeus condemned to carry 
the vault of heaven. 

Now to orient the United States Judges to a nor- 
mal and more pleasant position in the law, the scheme 
of government and the affairs of men, I propose the 
following Act for the passage of Congress. 
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A BILL TO LIMIT THE POWER OF JUDGES OF 
UNITED STATES COURTS 


BE IT ENACTED, etc :— 

Sec. 1. That hereafter in any cause pending 
in any United States court, triable by jury, in 
which the jury has been empaneled to try the is- 
sue of fact, the Judge presiding in said Court 
shall not express his personal opinion as to the 
credibility of witnesses or the weight of testimony 
involved in said issue: Provided, That nothing 
herein contained shall prevent the Court direct- 
ing a verdict when the same may be required or 
permitted as a matter of law. 

Gentlemen, I propose to discuss my proposed leg- 
islation, first, because each of you are familiar with 
trials by jury. Jury trials are of such ancient origin 
with the English speaking people that everyone from 
the common school up the ladder of knowledge has 
fixed ideas concerning the ordinary features of a jury 
trial. The first and main feature is to select a fair 
and impartial jury, men of fortitude and independence. 
The law amply protects the litigant by permitting each 
side challenges for cause and several preemptory chal- 
lenges. The right to preemptory challenges as well as 
challenges for cause is a fundamental constitutional 
right to defendants in criminal and in civil cases. Un- 
less the litigant can freely inspect and examine the in- 
dividual jurors, challenges become a farce. So said 
Lord Coke, and likewise the Supreme Court of the 
United States in the Pointer case. 151 U. S. 396; 38 
L. ed. 208, 214. 

However, about ten years ago the Federal Courts 
were infected, or rather infested, with a large number 
of National Prohibition cases. During that period 
there was an annual conference of the Senior Circuit 
Judges of the United States in Washington, D. C. 
Those gentlemen did then and there to the astonish- 
ment of the Bar promulgate an arbitrary rule where- 
by defendants and litigants or their counsel cannot in- 
terrogate the jurymen, but must pick them by numer- 
ology, or some such crazy or superstitious method af- 
ter the District Judge asks the array of jurymen the 
half dozen or so qualifying questions. Thus the an- 
cient right of challenges, long considered a cherished 
liberty of the accused, became a mockery. Not many 
of you would prefer an important, contested case of 
yours, especially if it involved your own life or liberty, 
- tried by a jury that some Judge selected for you. 

Well, this Rule has never been reached or argued 
before the United States Supreme Court, and it has 
perhaps died with the exodus of National Prohibition, 
which was its father. Personally, I commend the 
great majority of District Judges throughout the 
United States for failing, neglecting, refusing or actu- 
ally being ashamed to follow such a patently unconsti- 


tutional rule, despite the fact that it appears that a 
very admirable Lady once filed a brief in the United 
States Supreme Court defending the purported Rule. 
May the rule continue to remain in innoceous deseitude. 
Now I want to talk to you about a rule of prac- 
tice no less prejudicial cr iniquitous, but omnipresent 
and omniscient in most every Federal Court in our 
country, from Maine to California and Washington to 
Florida. This abomination becomes greater by its 
omnipotence and less by its impotence. Some of you 
will probably disagree with me on this subject. But, 
if you have a number of jury trials, all of you will 
sooner or later go home with headaches, curses and 
chagrin as you meet this legalistic monstrocity and 
find yourself helplessly crushed in its fangs. So I am 
going to tell you in levity what the law is and what to 
expect, so that your path will be easier and your fall 
may become lighter when your turn is reached. 
There is no state practice in the Union, I believe, 
where a trial judge in criminal causes, or in civil 
causes, can comment on the credibility of witnesses or 
the weight of the testimony or express his personal 
opinion as to the facts in a jury trial. However, this 
procrustean procedure has not as yet been outlawed in 
the Courts of the United States, namely, the District 
Courts of the United States. The Supreme Court and 
the Circuit Courts of Appeal have jealously upheld the 
procedure because it was in vegue in the days of Lord 
Jefferies and on July 4th, 1776. It should have died at 
high noon on that memorial day, but it didn’t. 
Gentlemen, of this Bar, I do not believe I am 
wrong or stretch the matter, when I tell you that if a 
United States District Judge will tell a jury that if 
they think anything of their oaths as jurymen they 
ought to convict a citizen, and somewhere in his charge 
advise the jury with the poll-parrott word formula: 
“Now, Gentlemen of the Jury, you are bound 
by the law as I give it to you, but you are not 
bound by anything I say as to the facts, because 
you are the sole judges of the facts”, 
then all the prejudice to the victim is legalistically ex- 
cused and covered up when the bewildered citizen gets 
his case before an appellate Court. A long list of re- 
ported cases have just about established such an in- 
iquity in the Federal procedure and most of the Fed- 
eral Judges think that it is not only their prerogative 
but their duty to give the “summing up” of the testi- 
mony and the closing speech for the Government’s 
case or the side they figure ought to win. Now this 
deadly nausea, or nectar, is poured into the closing 
scenes of the legal battle when it is most effective and 
from a source relied upon to be impartial. To make it 
entirely legal, but more effective, the dose should be 
immediately followed by the childlike and simple for- 
mula: “You are the sole and exclusive judges of the 
fact.” 
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Now, if any of you gentlemen should have your 
client favored by the Judge’s charge, or “summing up”, 
‘be sure to see to it that he ends up with the perora- 
tion, that the jury is not bound by anything the Court 
says as to the evidence. That magic potent will then 
take better and will have double strength if the Judge 
will only repeat these words. It will certainly save you 
a lot of excusing and explaining when your opponent 
gets you before the Circuit Court of Appeals. Of 
course, you gentlemen are not bound by anything I 
might say, but this is just a little free advice I am giv- 
ing you, hoping that later some of you may profit by 
it,—settle your cases out of court or demand trial ac- 
cording to the known idiosyncracies of the trial Judge. 
~ Gentlemen, I quote an excerpt from the Chair- 
man’s report of the Senate Committee on the Judiciary, 
69th Congress: 

“‘In summing up’ the trial judge frequently 
so intermingles his personal opinion as to the 
weight and effect of the evidence offered and the 
credibility of the witnesses with his declarations 
of law that the jury and sometimes the counsel in 
the case are unable to distinguish between the 
declarations of law and the personal opinions of 
the trial judge as to the merits of the controversy. 

“This abuse in some jurisdictions has become 
so flagrant as to practically destroy the integrity 
of trial by jury. It not infrequently happens that 
the trial judge goes to the extent of denouncing 
in the presence of the jury, witnesses who may 
appear in the case and of expressing his opinion 
that their testimony is false and that the witness- 
es are guilty of intentionally false swearing.” 
Quoting from the Chairman’s report of the House 

Committee on the Judiciary, 68th Congress, on a Bill 
to Limit the Power of Federal Judges: 

“T venture that if this committee should sub- 
mit this proposition to the members of the vari- 
ous State bar associations of the United States, 
at least 75 percent of them would ask for a meas- 
ure that will prevent the trial judges of the Fed- 
eral Courts from commenting on the evidence and 

_ the credibility of witnesses in the cases.” 


Bills containing substantially the matter referred 
to in my proposed legislation passed the Lower House 
of Congress in the 66th Congress, but failed of con- 
sideration in the Senate, because it carried with it a 
cumbersome provision and an unnecessary extreme 
limitation on District Judges that would compel them 
to perform their intellectual feats in writing before 


they heard the case explained to the jury by the 
attorneys. 


I am a firm believer that attorneys as a rule know 
more concerning the facts and nature of their respec- 
tive cases than the Judge. I am not in favor of com- 


pelling any Judge to perform an impossible service, or 
a service that can only be rendered by an intellectual 
freak. In the 68th Congress a similar Bill passed 
without a dissenting vote but failed of consideration 
in the House because someone unfavorable to the bill 
tacked on another objectionable freak amendment. 

Gentlemen, I do not feel that I am an extremist 
on this matter. I think that I am in general accord 
with you when I say that no Judge should be so tor- 
tured as to be borne down to ill health and an early 
grave by having to shoulder the responsibility resting 
upon counsel to “sum-up” the testimony to the jury. 
The Judge ought not to be compelled to shoulder and 
carry all by himself the responsibility of twelve other 
literate men; to compel his one brain to understand 
and remember as much of the same statements and 
common vernacular heard from the witness stand as 
the aggregate brains of twelve other normal men, and 
at the same time carry out the judge’s four separate 
normal functions. His normal functions are: (1) pre- 
siding as an umpire over the proceedings; (2) ruling 
on the admissability of the evidence; (3) instructing 
the jury as to the law applicable to the case; and (4) 
enter judgment. These alone are his natural preroga- 
tives. 

There is no living man who can do perfectly his 
own job while performing the jobs of 14, or more, 
other normal men all at the same time, notwithstand- 
ing it is said of Julius Caesar that he could dictate 
three letters all at the same time. A Judge ought to, 
in fairness to himself, be permitted to concentrate on 
his normal functions so that he can do his own job 
well. Asa rule you will find in the venire of business 
men, agriculturists and professional men on Federal 
juries, a large proportion of men with as much, and 
more often greater, common sense than the Judge, 
who sooner or later gets a warped view of himself and 
others. After the jury has sat there for hours with 
nothing else to do but listen and has heard all the evi- 
dence together with the “summing up” explanation 
and argument of counsel for both sides, it appeals to 


me that the “summing up” again or “rehash” of the 


testimony by the Judge is an imposition on the Judge, 
belittling to counsel, an insult to the jury and an un- 
necessary waste of the public’s time and expense. 

I was once amused to hear a visiting Federal 
Judge sum up the simple, childlike testimony of pro- 
hibition agents to a jury. He actually had the audaci- 
ty to advise the jury of his trained mind and almost 
bluntly referred to their mental inferiority. I was al- 
most ashamed to sit there and listen to that judicial 
slander and insult to their intelligence. After counsel 
have explained the facts to the jury, pro and con, it is 
likewise an insult to their intelligence for the District 
Judge to again ignore their efforts and rehearse in 
parrot-like monotones the very gist of their argument 
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with the Judge’s view on the subject thrown in for 
good measure to help the jury reach a particular con- 
clusion. The Judge ought to be using this valuable 
time in concentrating on the law as applied to the 
cause rather than thinking up facetious sayings, anec- 
dotes and illustrations to win the case for the side 
which he is inclined to think should win. 

In most instances, except our own jurisdiction, it 
is now arranged so that a defendant desiring to plead 
guilty wouldn’t pay a lawyer a five dollar bill to make 
a plea for leniency, because District Judges now have 
a paid probation officer to make recommendations in 
that regard. Lawyers are, therefore, deprived of that 
legal employment. You can ill afford to object to the 
loss of this respectable and heretofore lucrative em- 
ployment, but you must plead your case to the proba- 
tion officer, and if he believes you he will communicate 
or relay your message to the Court before your client 
gets his sentence. Of course, you can have your say, 
but the probation officer is subsequently consulted and 
what he whispers to the Court really counts. 

The Supreme Court decided recently in the Patton 
case that defendants could waive a jury trial even in 
felony cases. The practical effect of that is to induce 
the defendants to plead guilty or waive the jury and 
thus accommodate the judge, on the theory that their 
sentences will be lighter. The elimination of the jury 
means a diminution of the lawyers’ services and like- 
wise your fees as well as coerced ill advised convictions 
and sentences. 

The question is whether the Courts shall be “tri- 
partite”’—three equal and respectable parts or di- 
visions, namely, the lawyers, the jury and the judge; 
or shall the divisions be compared to the Big Bear, the 
Middle-sized Bear and the Baby Bear as in childish 
lore, with the lawyers at the small end of the equation? 

Now, if any of you Gentlemen of the Bar should 
become elevated to the position of Federal Judge, and 
I hope you may, you too can be the whole show with- 
out being reversed if you will remember the magic 
formula and don’t coerce the jury to swallow your ar- 
gument. Of course, the jury already knows the magic 
formula but every Judge should be careful to pro- 
nounce it as a ritual, as the Master opens and closes 
his Lodge. If you are half as clever or as suave as the 
personally lovable and historically entertaining char- 
acter, Lord Jefferies, and desire to take on to your im- 
mortal soul the responsibility, you can cause the con- 
viction of about 100 percent of all the defendants in 
doubtful criminal cases and strike a pretty good aver- 
age on your civil docket. If any lawyer or citizen 
should complain or ask for a moderation of your meth- 
ods you may answer them with the already childish 
coined cynicism that a Judge is more than “‘a modera- 
tor at a town meeting.” It is perhaps a silly answer 
but that will be the best reason or excuse that you can 


assign for your actions and even the Supreme Court of 
the United States will sustain you in your argument 
is anything short of coercion. I am sure it will also 
make it easier for you to comment on the evidence 
when you know that there will always be a consider- 
able number of nit-wits in the community who will 
give lip service and vociferous applause to forced con- 
victions and showy performances. Liberty! The fires 
of liberty that burned in the hearts of such men as 
Patrick Henry and our forefathers now hardly 
smoulders. 

Those of you who aspire to be Federal Judges 
may at a later date assuage your conscious and at 
least your dignity by knowing that you will not have 
to get off the Judicial Bench to “sum up the testi- 
mony” as is required by ordinary counsel; that you 
have the advantage by having the last speech and 
there can be no rebuttal before the case reaches the 
Circuit Court of Appeals and you can prevent that by 
the formula. If counsel for the party injured by your 
closing speech should attempt to dispute questions of 
fact with you as Judge or object to your charge be- 
cause your “summing up” of the testimony was real- 
ly a clever or designed argument against his client’s 
case, the obstreprous and bewildered counsel may easi- 
ly be humiliated and punished by a slur or pun from 
the bench. You must then think quickly and say to 
the jury the magic formula: “Gentlemen, you heard 
the evidence, you are not bound by anything that I 
say concerning the facts, but you are bound by the 
law as I have instructed you”. Then you will fare 
well should the case ever reach the Court of Appeals, 
but if you don’t you will be reversed and the litigants 
permitted to have a fair and impartial trial. 

In making these comments for your instruction I 
assure you that I have no particular living Judge in 
mind. Most all the United States District Judges that 
I have seen or heard of run pretty true to form with 
few exceptions. Every District Judge at some time or 
other will make a very fair argument before the jury 
under the legalistic fiction or guise of “summing up” 
the testimony. The Judges who have done this job 
fairest and best have done the least “summing up”: 
In my experience for over a decade around the Federal 
Courts, the late Justice Hoehling of the District of 
Columbia and the late Judge Call of this State 
“summed up” the least and the best. 

Gentlemen, I have more than consumed my time. 
I hope that you will agree with me that my proposed 
bill, if enacted, would not only raise your station as 
officers of the Federal Courts, but my bill would hu- 
manize some of the Judges now on the bench and will 
have a good influence over those of you yet to be ele- 
vated to that Judiciary. As long as the present sys- 
tem prevails I implore you, if loser, to wait for, and if 
winner, to guard well, the magic formula I have just 
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disclosed before your common law cases are appealed 
to the Circuit Court of Appeals. 

My bill will go far in restoring a needed juridical 
system from too nearly universal contempt and fear- 
some respect with the populace, to that love and uni- 
versal esteem to which our Federal Courts could be ele- 
vated. Another decade of excessive criminal Federal 
dockets such as that caused by National Prohibition 
might have caused a downfall of our Government. For 
one arbitrary judge can make more anarchists and de- 
stroy more patriotism in a single week than all the 
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patriotic societies can win back in a lifetime. We 
must return to a Federal court practice where the jury 
and the lawyers are a real, integral part instead of an 
appendage, or appendix to be amputated upon the 
slightest disturbance. 

I would not have my fellow members of the Bar 
to remain puppets or Circean swine at court but to be 
transformed like the returning Greeks, stronger and 
finer officers of the Court. The passage of my pro- 
posed bill, or similar legislation, means the establish- 
ment of your rightful cause and your elevation before 
the court, the jury and your community. 
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ZONING AND THE FLORIDA COURTS 
By CLYDE H. WILSON, of the Legal Research Department, University of Florida 


As a great winter ‘resort, Florida has awakened 
to the economic importance of zoning her municipali- 
ties to preserve and enhance their attractiveness to 
the tourist and prospective citizen. Since 1926 thir- 
teen municipalities in this state have adopted compre- 
hensive zoning ordinances dividing the respective mu- 
nicipalities into districts in which the use to which 
prope#iy may be placed and the type of building con- 
structed is strictly regulated.(1). At least two other 
municipalities are now preparing comprehensive zon- 
ing ordinances, while practically every city and town 
in the state has adopted a limited form of zoning in 
building regulations. (2). 

Such interference with private property rights in 
behalf of the public weal has naturally provoked liti- 
gation that has carried several Florida zoning ordi- 
nances to our state Supreme Court for an adjudication 
of their validity. Has our court upheld this new ex- 
tension of the police power, and if so, has the court 
taken a liberal or a conservative view toward the basic 
principles of municipal zoning? The answer to this 
question may in part determine the future economic 
history of this state. 

Defined as “The separation of the commercial and 
industrial districts from the resident district or dis- 
tricts and to prohibit the establishment of places of 
business in any residence district or vice versa”, mu- 
nicipal zoning is one of the newest phases of the law 
in the United States.(3). The first comprehensive 
zoning ordinance was that of New York City in 1916. 
The constitutionality of zoning was not upheld by the 
Supreme Court of the United States until the decision 
of Euclid vs. Ambler Realty Company which appeared 
in 1926.(4). In Europe, with legislative bodies and 
rulers unfettered by a constitutional provision guaran- 
teeing the rights of private property, zoning dates 
back to the French Expropriation Act of 1841, the 
Prussian Building Line Law of 1872, the Dutch Hous- 
ing Law of 1901, and the later English Unhealthy 
Areas Act. 


ADEQUACY OF THE POLICE POWER 


Most courts agree that municipal zoning is 
founded directly upon the police power.(5). Yet few 
courts will say that the police power alone suffices as 
the foundation for a comprehensive zoning act. There 
must be an express delegation of the power to zone by 
the state legislature or constitution to the municipali- 
ty.(6). This delegation of power by the legislature is 
highly necessary in Florida.(7). Even when we have 
the power correctly delegated to the municipality the 
zoning itself must be exercised in such relation to the 


police power as to uphold and bear substantial rela- 
tion to the health, safety, morals, or general welfare 
of the community.(8). Like all police regulations, 
zoning must be executed reasonably and impartial- 
ly.(9). 

The phrase “health, safety, morals, or general 
welfare” is so common in the zoning cases as to im- 
press one with the fact that in theory, at least, zoning 
is never arbitrary. All zoning cases, with the excep- 
tion of those rare holdings based upon the power of 
eminent domain, seem to justify their holdings favor- 
able to zoning on this well-known foundation of the 
police power. But can all zoning restrictions be based 
upon such a convenient catch-phrase? Where is the 
menace to “health, safety, thorals, or general welfare” 
in a modern neighborhood drug-store even though it 
be in a residential district? It would seem that the 
only practical theory upon which such an establish- 
ment could be prevented from entering the district 
would be under aesthetic considerations even though 
the courts generally frown on zoning from aesthetic 
considerations and hold that these alone do not war- 
rant a municipality depriving an owner of a portion of 
the beneficial use of his property.(10). A Chicago 


billboard case illustrates the difficulties into which 


the courts have gone in attempting to ground zoning 
ordinances upon the police power alone.(11). The 
court upheld an ordinance excluding billboards from a 
certain district unless the consent of three fourths of 
the property owners in the block should give their con- 
sent. The court reasoned that billboards are a men- 
ace to the “morals and safety” of the district in that 
they provided shelter for criminals and for immoral 
acts. Assuming billboards do constitute such a men- 
ace to “morals and safety” would not the menace be 
the same after permission be obtained from the prop- 
erty owners? The true reason for excluding the bill- 
boards apparently lay deeper than the famous catch- 
phrase of the police power. If it be contra to the 
public health, safety, morals, or general welfare to 
construct two-family houses in one district why is it 
not equally contra to health, safety, morals, or pub- 
lic welfare to construct the same house or even a ten- 
story apartment building in another district? In the 
face of such difficulties the courts continue to ground 
the validity of zoning ordinances on the police power 
even while admitting it illogical at times as exempli- 
fied in the following quotation from an _ Illinois 
case;(12). 
“But even if the municipality is clothed with 
the whole police power of the state it would still 
not have the power to deprive a citizen of valu- 
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able property rights under the guise of prohibit- 
ing or regulating some business or occupation 
having no tendency whatever to injure the health, 
safety, morals, or general welfare. The city had 
no power to declare all retail stores nuisances per 
se when it is within common knowledge that they 
are not so in fact.” 

Although the courts have not followed his reason- 
ing one of the most logical ways around the inconsist- 
ences of the police power as a foundation for zoning 
which has appeared among members of the bar is a 
closely reasoned argument for the recognition of a 
new property right as a zoning basis presented recent- 
ly in the American Bar Journal by Mr. Edward D. 
Landels of the Oakland, Calif., bar. Mr. Landels con- 
cluded that; 

“Zoning ordinances are evidence of a legisla- 

tive recognition of what is fast ripening into a 
new property right, which might be termed, a re- 
strictive easement against illegitimate and unfair 
non-conformity in use of the adjoining or neigh- 
boring parcels. They recognize that a property 
owner has a right to expect the municipality in 
some degree to protect his property from the 
blighting effects of non-conforming uses.” 


LIMITS OF ZONING POWER 


When one considers that 1236 municipalities hav- 
ing a total population of more than 48,400,000 persons 
had adopted comprehensive zoning regulations involv- 
ing use, area, and building restrictions by January 
1933 one would expect to find a well-rounded law on 
the subject developed by the courts.(13). The law, 
however, is still in an adolescent state. The courts 
have decided hundreds of questions arising from zon- 
ing, but have remained silent on almost as many more 
possible questions. 

Such general principles as that the power to zone 
must come to the municipality from the constitution 
or legislative body,(14), that the power to zone is an 
offspring of the police power or the power of eminent 
domain,(15), and if the former must be based upon 
some substantial relation to the public health, safety, 
morals, or welfare,(16), and that the power must be 
exercised reasonably,(17), have long constituted the 
general law of zoning, but the courts of the United 
States and the various states have differed and are yet 
in some confusion as to the exact limits of zoning 
power. 

Michigan has gone so far as to hold that a mu- 
nicipality can be granted the power to zone, not only 
within its respective corporate limits, but also within 
a three-mile radius outside the corporate limits. (18). 
Section 2586 of the General Code of Ohio also gives 
municipalities of that state the power to zone in sub- 
divisions without their corporate limits. This question 


does not seem to have arisen in Florida either in the 
legislature or the courts. 

May a zoning commission reverse itself on a pre- 
vious ruling? Connecticut holds that it may do so if 
conditions change and no vested rights have inter- 
vened.(19). An automobile parking lot had first been 
refused permission to operate adjacent to a church. A 
later ruling by the zoning commission permitted the 
owners to operate the lot on the reasoning that traffic 
had greatly increased necessitating more parking 
space. 

The question of aesthetic considerations is ap- 
parently the true reason back of much zoning legisla- 
tion and yet the courts have not admitted that zoning 
can be based upon aesthetics alone. A city, for in- 
stance, cannot beautify a park by zoning adjacent 
land.(20). Aesthetic considerations may, however, 
form the basis of a taking for zoning purposes by em- 
inent domain.(21). As stated by Chief Justice Knowl- 
ton of Massachusetts, (22) ; 

“The inhabitants of a city or town cannot be 
compelled to give up rights in property or to pay 
taxes for purely aesthetic objects; but if the pri- 
mary and substantive purpose of the legislation is 
such as justifies the act, considerations of taste 
and beauty may enter in as auxiliary.” 


THE FLORIDA LAW 


While the Florida Supreme Court has had occasion 
to decide only a fraction of the potential questions in- 
volved in zoning, and of the questions that have al- 
ready been decided in other jurisdictions, enough law 
has been laid down in this state to indicate the direc- 
tion the court is leaning. 

An early Miami case brought up the question, 
later much litigated in other jurisdictions, of the validi- 
ty of set-back lines.(23). The city ordinance pro- 
vided that within a certain area no building should be 
constructed nearer than 15 feet to the sidewalk. The 
statute upon which the city council relied as the basis 
for the power to pass the ordinance stated: “The City 
Council shall have the power to fix and establish a 
fire limit within said city, and to prescribe rules and 
regulations for the erection and repairs of buildings.” 
Despite the wording “regulations for the erection” the 
Supreme Court held that the statute did not confer 
the power asserted by the ordinance and laid down the 
rule that municipalities in this state can exercise only 
such power as is conferred by express, or necessarily 
implied, statutory provisions. A recent New York 
case holds that the power to zone does not include the 
power to establish set-back lines, but the Florida 
court has not decided whether the delegation of zon- 
ing power may include the power to establish set 
backs.(24). The power to establish set-back lines has 
been upheld by the United States Supreme Court in a 
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recent Virginia case, and in possible reliance upon that 
holding, Section Five of Ordinance U-125, the elaborate 
comprehensive zoning ordinance of Jacksonville, and 
Section Sixteen of the Miami Beach zoning ordinance 
have established set-back lines in the residential dis- 
tricts of their respective cities. (25). 

The earliest case involving a comprehensive zon- 
ing ordinance in this state arose in Jacksonville. (26). 
There the court laid down the rule that the power to 
zone a municipality must arise out of an express pow- 
er delegated to the city by the legislature, and cannot 
arise out of the general police power alone, especially 
where the question does not involve the health, safety, 
morals, or general welfare of the citizens. This was 
an attempt to obtain a permit to construct a grocery 
store in a restricted district. There was no showing 
by the city that said store would injure the health, 
safety, morals, or general welfare of the neighbors and 
the store could therefore not be excluded under the po- 
lice power alone. Had the city first obtained legisla- 
tive authorization to zone, as it did later, the store 
could have been kept out of the neighborhood. In this 
case the Florida court seemed to indicate by inference 
that zoning may be based upon a broader foundation 
than the police power if the authorization be correctly 
delegated to the municipality by the legislature. 

That a Florida municipality cannot zone by reso- 
lution of the city commission was decided in a case 
carried to the state Supreme Court by the Miami Daily 
NeWs.(27). Despite a previous resolution of the city 
commission forever forbidding the erection of gasoline 
stations on that portion of Biscayne Boulevard, the 
council later awarded a permit for the erection of a 
station across the street from the million dollar News 
Tower. The publishing company unsuccessfully at- 
tempted to enjoin the commission from awarding the 
permit. 

For a zoning ordinance in this state to be declared 
unconstitutional it must affirmatively appear that the 
restriction is clearly arbitrary and unreasonable and 
bears no substantial relation to public health, safety, 
morals, or general welfare.(28). In determining rea- 
sonableness the municipality should consider the loss 
to the property owner and should it be so great as to 
be out of proportion to the benefit done, the courts 
may interfere. (29). 

In State ex rel Skillman vs. City of Miami, cited 
above, the Florida court almost stepped out from un- 
der the police power phrase of “health, safety, morals, 
or public welfare” as the legal foundation for zoning 
ordinances. The court admitted that the proposed 
funeral home would in no sense contravene the health, 
safety, morals or public welfare, and admitted further, 
that the location was possibly a logical one for a fu- 
neral home it being near a cemetery and a church. 
The court held the city did have the power to exclude 


the funeral home from the district, however, on the 
reasoning that the institution might cause passers-by 
to contemplate death and thus offend their sensibili- 
ties. This holding is submitted as one extremely lib- 
eral in the general law of zoning and tends to indicate 
that the Florida Court is taking almost as advanced a 
stand on zoning as have the extremely liberal Cali- 
fornia courts. 

That an existing and established business can be 
ordered out of a district, zoned so as to make said 
business a non-conforming use ,despite a plea of “vest- 
ed interest” by the owner thereof, was indicated as a 
probable future holding of our courts by dicta in the 
same case. The court cited Hadacheck vs Sebastian, 
239 U. S. 394, and Chicago & Alton R. R. vs. Trans- 
berger, 238 U.S. 67, and quoted from the latter that, 
“To allow such a vested interest would preclude de- 
velopment and fix a city forever in its primitive con- 
ditions.” Should the court follow this dicta, great pow- 
er—a power frought with possible danger to vested 
property rights—would be placed in the hands of the 
zoning commissions of this state. 

Zoning ordinances must follow the precise statu- 
tory requirements as to their enactment and adop- 
tion. (30). Where such an ordinance completely de- 
prives the owner of the beneficial use of his prop- 
erty it becomes the duty of the zoning commission 
to relax its restrictions as to prevent confiscation with- 
out compensation. (31). Nor can a municipality deprive 
one of his property rights by declaring a business to 
be a nuisance which is in fact not a nuisance. (32). 

A case arising out of the zoning ordinances at Vero 
Beach illustrates what may constitute unreasonable- 
ness, (33). The county wished to construct a jail in 
a district zoned as residential. The proposed location 
of the jail was an undeveloped portion of the city ap- 
proximately a thousand feet from a school which ap- 
pears to have been the nearest building. The court ruled 
in favor of the county on the grounds that the re- 
striction was arbitrary, unreasonable, and based upon 
no substantial relation to the health, safety, morals or 
public welfare. 

To summarize the Florida law: zoning has been 
declared constitutional in this state so long as it rests 
upon express powers to zone, delegated to the munici- 
pality by the legislature, said power being executed 
reasonably and not arbitrarily, and resting upon some 
phase of the police power. The Florida court, further- 
more, seems to have taken a liberal trend in interpret- 
ing the ordinances to favor the general principles of 
zoning. From an economic standpoint it is submitted 
that this trend of the court is fortunate for a state 
containing resort cities dependent upon their physical 
attractiveness for much of their income. 
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REPORT OF COMMITTEE ON MEMORIALS 


To the President and Members of the Florida State 
Bar Association, in Annual Meeting Palm Beach, 
Florida: 

Your Committee on Memorials has kept a death 
list of those of our brethren of the bar who have passed 
away since the last meeting of the Association, and it 
is now our mournful privilege to present a report of 
them, with suitable memorials. 

Death always comes as an unwelcome visitor. We 
witness its approach to those about us without much 
concern, particularly to those rounding out the allotted 
span of life. To them its coming seems to us but a 
natural end of mortality. Yet we are never prepared 
for it when it enters the threshold of our own circle. 
It always comes as a shock. And so do we feel about 
the death of our brethren about the state who, since 
the last meeting of the Association, have closed their 
desks for the last time. 

In richness of quality, the toll from our Associa- 
tion the past year has been heavy, though numerical- 
ly, we are glad to say, our ranks have not been thinned 
abnormally. This year the names of Massey, and 
Cooper, and Parkhill, and Pettingill, stand out on our 
bordered page, as synonyms of character, and of learn- 
ing, and integrity which it takes to make great law- 
yers and great citizens. Others as important, but of 
shorter professional lives are chronicled in the list. We 
concern ourselves of course, only with members of the 
Association. The complete list is as follows: Louis C. 
Massey of Orlando, Charles B. Parkhill, N. B. K. Pet- 
tingill, and Guy B. Zewadski, of Tampa, John C. Coop- 
- er, Sr. William A. Hallowes, II, and Jchn F. Hall of 
Jacksonville, Lincoln Hulley of DeLand, H. K. Oliphant 
of Bartow, and Elmer Wetzel of Miami. 

The Committee has prepared a short memorial on 
each of these, which it appends to this report and asks 
that a suitable resolution be passed by the Association 
adopting the memorial with this report. 

Respectfully submitted, 
JOHN H. CARTER, Chairman; 
J. B. HODGES, 
RAYMOND D. KNIGHT, 
DAVID R. DUNHAM, 
E. G. BAXTER. 
March 138, 1934. 


IN MEMORIAM 


LOUIS C. MASSEY, of the Orlando bar, died 
March 20, 1933. He was born in the City of Phila- 
delphia August 23, 1852, where he was educated, and 
admitted to the bar in 1872. Moved to Florida in 1887, 
made it his home by adoption, and practiced here for 
more than forty years. an acknowledged leader of the 


bar. He was one of the committee of three which re- 
vised the statutory laws of Florida under the compila- 
tion known as Revised Statutes of 1892. From 1895 
to 1918 he was Commissioner on Uniformity Legisla- 
tion, and from 1904 to 1912 was state Senator from 
Orange County. He was special counsel to the Florida 
Railroad Commission for several years. He was also a 
lecturer on Pleading and Practice at the Law School of 
Stetson University, where his character and ability 
were indelibly impressed upon the students, many of 
whom are outstanding lawyers of the state today. He 
was always helpful to the younger members of the bar, 
and honorable and fair with his brethren of the bar 
and the courts in all his dealings. As a practitioner, 
his career reached its summit as senior member of the 
large law firm of Massey, Warlow, Carpenter & Fish- 
back, of Orlando. He was a member of Orange Coun- 
ty Bar Association, Florida State Bar Association, and 
the American Bar Association, and leaves an untar- 
nished name as a lawyer and citizen. 

CHARLES B. PARKHILL, of the Tampa bar, 
died May 13, 1933. He was born in Jefferson County, 
Florida, June 23, 1854, educated in the common schools 
of this state, and attended Randolph Macon College, 
and the University of Virginia. He was admitted to 
the bar in 1882, and while a young lawyer removed to 
Pensacola where he married Miss Genevieve Perry, 
daughter of Governor Edward A. Perry, who died a 
year or so after their marriage. He practiced law in 
Pensacola many years. He went to the Florida State 
Senate from Escambia County 1888-90, and was solici- 
tor of the Criminal Court of Record of that county 
from 1897 until his appointment as Judge of the First 
Judicial Circuit of Florida in 1904. He resigned that 
the following year to accept appointment on the Su- 
preme Court of Florida, where he served as an honored 
member until 1912 when he resigned and removed to 
Tampa. In the meantime he had married Miss Helen 
Wall of Tampa, who with seven children survive him. 
Judge Parkhill served as City Attorney of Tampa, Ma- 
jor in Judge Advocate General’s office at Washington, 
and with the A. E. F. during the World War. He was 
State Attorney of the 13th Judicial Circuit (Hillsbor- 
ough County) from 1920 to the time of his death in 
1933. He was a member (and past president) of the 
Hillsborough County Bar Association, and member of 
the Florida State Bar Association, and American Bar 
Association. Judge Parkhill was a man of unblem- 
ished character. He held the ideals of the profession 
high. After his death, he was nominated for the 
award to the person contributing the most to law en- 
forcement in Florida, for his conviction of the murder- 
ers of Joe B. Johnson, of Tampa. 
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JOHN HALL, of the Jacksonville bar, died March 
20, 1934. He was born at St. Marks in Wakulla County, 
November 9, 1893, his family being among the pioneer 
families of West Florida. He was educated in the pub- 
lic schools of the state, and graduated from the Uni- 
versity of Florida Law School. He had a gallant record 
of service in the World War, being one of the first to 
enlist, and saw active service in France. Wounded in 
enemy combat shortly before the signing of the Arm- 
istice on November 11, 1918, he was confined to hos- 
pitals in France and United States for several months. 
After recovering he entered the University of Florida 
Law School in 1920, graduated in 1923, and began the 

active practice of law in Jacksonville. At first he was 

associated with the well known firm of Gaskins & Jack- 
son, and later with Hon. P. L. Gaskins. He afterwards 
opened an office of his own, and in 1931 formed a 
partnership with John Rush. He was prominent in city 
affairs, having been a city councilman, and also presi- 
dent of the Council which position he filled with dis- 
tinction. His ability as a counsellor and advocate were 
recognized by his brethren of the bar. In his untimely 
death a most promising career has been cut short. 

WILLIAM A. HALLOWES II, of the Jacksonville 
bar, died August 21, 1933, Jefferson Hospital, Phila- 
delphia, following a major operation. He was born in 
Jacksonville, Florida, September 11, 1881. Graduated 
from Franklin Law College, University of Georgia, 
class of 1903, and immediately entered upon the prac- 
tice of law in his home city. Notable success marked 
his career at the bar. Besides conducting a large gen- 
eral practice, he served as State Attorney for the 
Fourth Judicial Circuit two successive terms, declining 
a third term on account of his greatly increasing pri- 
vate practice. His clientele included the poor and rich, 
by whom alike, and the public generally, he was held 
in the highest respect and confidence. He practiced 
fifteen years in partnership with Miles W. Lewis, a 
former class mate, but at the time of his death was 
Senior member of the firm of Hallowes & Hallowes, 
the Junior member of which was his son, William A. 
Hallowes III. He was a member of the Jacksonville 
Bar Association, and the Florida State Bar Association, 
and a lawyer and citizen of the highest standing. 

H. K. OLIPHANT, of the Bartow bar, died Sep- 
tember 22, 1933. He was born at Enterprise, Miss., 
October 28, 1858. Admitted to the bar in 1880. Prac- 
ticed a number of years at Pensacola, Florida, then 
moved to the peninsula and located at Bartow, where 
he lived and practiced his profession the remainder of 
his life. Judge Oliphant was a lawyer and citizen of 
high character. He was the first Judge of the Crim- 
inal Court of Polk County, and served as such until he 
retired in 1930. He was President of the Polk County 
Bar Association several terms. He was senior mem- 
ber of the law firm of Oliphant & Oliphant, composed 
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of himself and son, W. K. Oliphant, Jr., one of the best 
known firms in that part of the state. He will be re- 
membered by his brethren of the bar as a man of the 
highest character and integrity. 

ELMER WETZEL, of the Miami bar, died Sep- 
tember 26th, 1933, in his 58th year. He was born in 
1876, and admitted to the bar in 1909. He had prac- 
ticed law at Miami the past few years, and was a mem- 
ber of the Dade County Bar Association. The commit- 
tee regrets that its sources of inquiry have been able 
to furnish so little information about him. He was a 
member of this Association however, in good standing, 
and let us assume that he was a type of the rank and 
file of our profession about whom little is said, but 
nevertheless furnish through good moral character and 
upright deportment the sinews of strength that sup- 
port all worthwhile institutions. May he rest in peace. 

GUY B. ZEWADSKI, of the Tampa bar, died De- 
cember 12, 1933, in his 50th year. He was born at 
Ocala, Florida, September 7, 1887, educated in the 
schools of his native state, and graduated in law from 
the University of Michigan in 1914. He practiced in 
Florida until the World War when he enlisted among 
the first volunteers from Tampa. He served in the Of- 
ficers’ Training Camp, and was commissioned First 
Lieutenant. He went over seas and served in France 
with the Pioneer Infantry, and later with the Army of 
Occupation in Germany. Returned to Tampa and re- 
sumed the practice of law, being associated at the time 
of his death with the well known firm of Shackleford, 
Ivey, Farrior & Shannon. Guy Zewadski was a man of 
fine ideals, a good citizen, a successful lawyer, and a 
valued member of this Association. 

JOHN C. COOPER, of the Jacksonville bar, died 
December 17, 1933. He was born January 25, 1861, at 
Athens, Georgia, from whence his family moved to 
Florida during the Civil War. He was admitted to the 
bar at the age of twenty-one, and practiced law in 
Jacksonville continuously until his retirement three 
years ago. He first practiced with his father under 
the firm name of C. P. & J. C. Cooper, 1882 to 1889, 
when he formed a partnership with Charles M. Cooper, 
Attorney General of Florida under the firm name of 
Cooper & Cooper. The firm had an extensive practice 
until it dissolved in 1913 to permit the members to es- 
tablish new firms with their sons. John C. Cooper’s 
firm was himself and his son John C. Cooper, Jr. under 
the firm name of J. C. Cooper & Son, which continued 
until 1917 when H. P. Osborne was admitted as a mem- 
ber. In 1925 the firm was enlarged to Cooper, Knight, 
Adair, Cooper & Osborne. Mr. Cooper was always re- 
garded as an outstanding lawyer, and an upright man 
and good citizen. He was a member of the Jacksonville 
Bar Association, the Florida State Bar Association, 
and the American Bar Association. Was also a direc- 
tor of the Atlantic National Bank of Jacksonville, and 
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of the Jacksonville Branch of Federal Reserve Bank of 
Atlanta. His death is a challenge to the profession to 
maintain the high standards of which he was the 
symbol. 

LINCOLN HULLEY, of DeLand, died January 20, 
1934. Dr. Hulley was a lawyer by profession, and a 
valued member of this Association, though best known 
as an outstanding educator. He was born May 3, 1865, 
at Camden, New Jersey, and educated in that state, 
and held degrees from several colleges and universi- 
ties, including Harvard and Chicago. He came to Stet- 
son University, as its head in 1904, succeeding the late 
Dr. John F. Forbes. Perhaps no higher eulogy could 
be paid Dr. Hulley than to say, in classic terms, “Si 
monumentum requiris, circumspice Stetson”—(if one 
would see his monument, look at Stetson). He took 
that institution when it was scarcely more than a 
preparatory school and raised it to its present high 
tion ever had in this state. 
standing in this state, and prominence among institu- 
tions of higher learning throughout the United States. 
During the thirty years he was its executive head, its 
educational standards were raised, new buildings were 
erected, and the endowment increased to a million dol- 
lars. His name is a household word throughout this 
state for character and learning, and he will also be re- 
membered as a golden hearted Christian gentleman. 
Our Association deplores his death. 

N. B. K. PETTINGILL, of the Tampa bar, died 
January 23, 1934. He was born in Augusta, Maine, 
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December 23, 1862. Attended the public schools of 
Augusta, and afterwards Bowdoin College from which 
he graduated as an A. B. in 1883. He taught school a 
short time, then entered Boston University Law 
School, from which he graduated as an L. L. B. in 1888. 
He was immediately admitted to practice in the courts 
of Massachusetts, and came down to Florida and was 
admitted here the same year. He located in Tampa, 
and entered into partnership with Hugh C. MacFar- 
lane. He practiced in Tampa until 1899, when he went 
to Puerto Rico following the Spanish American War. 
He was Judge of the United States Provisional Court 
of Puerto Rico 1891-1900, and U. S. Attorney there 
from 1900 to 1906. He remained there practicing law 
until 1913, when he returned to Tampa and resumed 
the practice, and continued until his death, being a 
member of the well known firm of MacFarlane, Pet- 
tingill, MacFarlane & Fowler. He was a member of 
the Hillsborough County Bar Association, the Florida 
State Bar Association (a vice-president in 1924), and 
American Bar Association. Few men have left behind 
them so high a reputation for character and integrity 
as he. 
May they all rest in peace. 

JOHN H. CARTER, Chairman; 

J. B. HODGES, 

R. D. KNIGHT, 

DAVID DUNHAM, 

E. G. BAXTER, 

Committee. 
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The following table taken from the records of the Clerk’s Office in the Supreme Court of Florida shows 
the number of cases on the docket at the beginning of the January Term of each year from 1920 to 1931, in- 
clusive; the number of cases docketed during the year; the number of cases disposed of, with the resulting 


loss or gain on the docket: 


Pending on Number 
Docket at Docketed Disposed of 
During 


Year Beginning During 
of Term Year 
1926 383 489 
1927 463 624 
1924 364 297 
1925 360 363 
1928 606 621 
1929 726 797 
1939 905 842 
1931 929 816 
1932 727 804 
1933 701 902 
- 1934 552 
1920 252 351 
1921 272 342 
1922 291 349 
1923 317 312 


Number 


Year 
409 
481 
301 
340 
501 
618 
818 

1018 
780 
1051 


331 
323 
323 
265 


Net 


Increase 


80 
143 


23 
120 
179 

24 


24 


20 
19 
26 
47 


Net 
Decrease 


202 


149 


The above is some of the information the bar committee on revision of the judicial article asked me to get 


up. I regret that it has not been done sooner. 


The division of business according to classes of cases for 1932 was as follows: 
Cases decided with opinions 


Chancery cases 
Common law cases 
Original jurisdiction cases 


Crimimal cases 
Miscellaneous without opinion - 


You can easily see that the average “case load” per judge is well over 100 cases per year average. 


FRED H. DAVIS. 
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YOU CANNOT AFFORD 
TO BE WITHOUT THE 


“LIFE -TIME” 
ENCYCLOPEDIC DIGEST OF THE 
FLORIDA REPORTS 


Fourteen Reasons WHY You Should Own This Set: 
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1. Every Florida decision. 
2. Always to date by means of pocket parts. @ 
3. Federal cases pertaining to the Florida law. e 
4. Extracts from the opinions—not a syllabus digest. g 
‘Running catchlines—making a distinctive text feature. 
6. Logically arranged frontal analyses for the titles. ss < 
7. An index making the missing of a subject absolutely pet. = 
8. Cross references to analogous subjects. < 
9. Internal references connecting similar topics under the same title. <¢ 
10. Parallel citations to the Southern Reporter and Annotated Reports Series. < 
11. A table of cases showing the disposition in the digest of every. case. = 
- 12. Every-case verified thus eliminating all improper citations. = 
13. Mechanically perfect—clear type—easy to read—no strain-on eyes. = 
14. Fifteen handy volumes. = 


(Ten Volumes Now Ready) 
Miami. 
I am certainly very glad that we succeeded in getting 
the Commissioners to take this:work for use in this Court 


and it is certainly invaluable to the busy lawyer and the 
busy Judge. ; 


(Signed) A. B. SMALL, 
Judge Civil Court of Record, Dade County. 


Sold on convenient terms. 
Prospectus and complete 
details mailed on request. 
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JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 
: LAW BOOK PUBLISHERS 
Atlanta, Georgia 
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